
STATE OT NAW YORK

STATE TAX COHMISSION

In the Hatten of Petit ion

o f

CAHE0 DIE 6 LABEL e0. r  rNe.

fon nedstennination of deficiency or
for refund of fnanchiee tax unden
Anticle 9-A of the tax law fon 1968
and  1969 .
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a
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Caneo Die E Label Co. r fnc. having fl led petlt ion fon

redeterminatlon of deflciency or for nefund of f:ranchise tax

unden Anticl.e 9-A of the tax 1aw for 1968 and 1969, and a heanl.ng

having been held in connection thenewj.th at the offlce of the

Statc Tax Conmission in New York Clty on octoben 28, 1971 bcfo:re

John J. Genevich, Hearl"ng Offleer of the Depantnent of Taxation

and Flnancer &t which heaning the taxpayer gras nepresented by

John Hwangl Pnesident, and James Leeage, Vice-Pnesldent of thc

Corponation, and Hilton Pickman, Ccntif led Publle Accountant,

and the recond having been duly examined and considened by the

State Tax Commission,

f t  ie found:

(1) The taxpayer r.ras lncor.porated unden the laws of

New Yonk on Febnuany 2[, ].967 and was engaged in ths nanufactune

and sal.e of pninted labols and tags. ft had approximately fifty

cnployees located at its factory and offiee within New York.

(2) Fnanehise tax neports $rcne fl lea by the conponation

fon 1968 and 1969 claimlng a bueiness alLoeat ion.  The Conponat lon

Tax Bunsau disallowed the buelnese allocation on the basis that

thc taxpayer dld not have a negulan plaee of bueincss outeidc

New York. A ncfund due to ovenpayment of eetinated tax was

neduced by the fol lowing def ic iencies:
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Entire net incone
Tax at  7t
Tax pen nepont
Def lc lency

2-

196  I

$62,o39.oo
4,31r3.00
3 )2g3.oo
L r06o.oo

1969

$r0 ,q28 .00
730 .00
537 .00
193 .00

(3) TlneLy pet i t lon fon nedetenminat lon of  def lc leney

orn fon nefund of tax was fi led.

(t+) fn Januany L968 the taxpayer appointed James

Thonup excLusive sales repr€sentative fon eleven westenn statcs

with the tit l .e i lwestern states salee manager.tf The agneement

provided that Mn. Thonup would assume al} costs of tnanspontation

and auto expenses, and the taxpayen would undenw:rlte reasonable

off ice,  te l .ephon€, answening senvice and eecretanial  coste,

subJcct to advancs appnoval of the taxpayen. Mr. Thonup was

aLlowad to draw a weekly sum of $150 against  connissions.

(5) An of f lce at  227 l , lest  Maln,  Alhambna, Cal i fonnia,

waB rentedr oD the recommendatlon of Mn. Thonup, in Januany

1968, No wnit ten leaee was drawn up. The monthly nent of

$55 was bil l-ed by the nealtor to the taxpayer:. The Pacific

Telephone Conpany bil.Ied the taxpayen for the telephone changes

incurned at such offLce.

(6) The taxpayer proceeded on the pnemlse that the

agreement with Hn. Thonup was so stnuctuned that the latten

was an independent contractor. Accondlnglyr the taxpayen did

not pay any social" secunlty tax on unempJ.oyment insurance tax

on Mr. Thonupts behalf, and dld not include the conpcnsation

pald to hj.n in computing the wage facto:r of the business aLlocation

formula. Also, the taxpayer dld not f i le a fnanchLse on income

tax nepont with the State of Califonnla.

(7 )  Sec t lon  21 .0 .3 (a ) (a )  o f  the  tax  law s ta tes  in  pan t t

npnovided, howeven, that  i f  the taxpayen does
not have a negular place of businese outside the state
othen than a statutony of f lce,  the busin€ss alLocat ion
percentage shaLl be one hundned pen cent;tr
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(8)  Sect ion 4.11b of  Rul ing of  the State Tax Conmiss ion

dated Manch 1S,  1962 states in  pant l

' rA negulan p lace of  bus iness i  s  any bona f ide
off ice (otfren thin a statutony off ice)1 fFfidni i-?ane-
houser or^ othen space which is regularl.y used by the
taxpayen in  canr"y ing on i ts  bus in€ss. r l

Ttre State Tax Conrnission heneby

DECfDES I

(A)  The of f ice used by the saLes representat ive at

227 West  Hain,  A lhanbna,  Cal i fonnla,  ls  not  a  negulan p lace

of  bus iness of  the taxpayenr  ers  contenpl .a ted by Sect ion 4.11,b

of  the Rul ing of  the State Tax Commiss ion,  s ince i t  is  actualLy

the pJ.ace of  bus iness of  an independent  sa les rep: resentat ive.

(B)  The def ic ienc ies ind icated at  (2)  above ane af f inned

and the taxpayenf s petit ion fon r"edeter:rnination of deficiency

on fon refund is  denied.

Datedr Albany, New Yonk

th le  20 th  day  o foc tober  lg72 .
STATE TAX CO},IHISSION
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